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ABSTRACT

The translation of legal terminology can not be performed without regard to legal-
cultural concepts and differences between legal systems. Problems in the translation from
Arabic into English of the legal terminology of the Arab personal status law originate from
the fact that this field particularly takes its main sources from the Islamic law and French
law which means that many terms do not have an equivalent in English .

This dissertation analyzes this field through the translation of the first part of the
2005 Algerian Family Code into English which has no prior English translation. This part
consists in the 1% book related to marriage and its dissolution and the 2" book related to
the legal representation. Through this translation, we will attempt to analyze the legal
language as well as the kind of translation related to it. Moreover, we will try to highlight
the common difficulties encountering in translating the religious and legal terms used in
this part and present the appropriate strategies to follow in order to solve them.

For this purpose, we divided our research work into four chapters. The definition,
history and elements of our corpus are the focus of the first chapter.

Then, a second chapter is devoted to present our suggested translation of the
aforementioned part of the Family Code of Algeria.

The third chapter analyses the legal language, both English and Arabic, and
provides a brief definition of the legal translation.

Finally, the fourth chapter is a study of the main difficulties in translating the
religious and legal terms. It provides some strategies used to deal with these difficulties
depending on the skopos “purpose” of our translation which is to give an English version
of the first part of the Family Code. A list of this terminology and its translation is also

presented in this chapter.
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INTRODUCTION

Legal translation is one of the most important activities in the world of today
regarding the remarkable advance in the legal sphere. Now, it involves all legal texts used
in various legal settings be in court, a national or international organization or a law book.

However, legal translation is often treated as a specific category of translation and
one of the most complex translational processes. This is mainly due to the complexity of
legal discourse that combines two extremes: the inventiveness and resourcefulness of
literary translation with the terminological precision of the technical translation.

Each country has its own legal system and thus, its own legal terminology.
Translating legal terms requires particular attention because they are bound and rooted in
the legal system they belong to. This is the main reason why legal translation is more
difficult even than other technical translations; it is bound by each language’s culture and
system and entails a transfer between different legal systems. An excellent example of
problems relating to the translation of such terms may be found in the translation of the
Family Code of Algeria.

In fact, the aforementioned legal text takes its main sources from the sharia
“Islamic law” like all the Islamic countries and the French law due to the fact that Algeria
has been colonized by France for more than a century. Therefore, the translation of its
terminology constitutes a difficult process.

The reason why we have chosen this theme is first: because we faced a great
difficulty in translating legal and religious terms into English (especially in court
judgments related to the personal status) in the office of translation we are working in as
translators and we wondered persistently how these words could be translated. Shall we
translate them literally or by using loan words? Or shall we be contented with an

explanative translation or looking for their equivalent in the target language? Second,



because we have a little tendency to practice legal translation more than any other kinds of
translation.

We have chosen the Family Code of Algeria which was subject to modification by
Order N° 05-02 of February 27", 2005 because it involves many religious and legal terms
like all the personal status laws of the Islamic and Arab countries. Moreover, it exhibits a
number of relevant problems regarding translation of legal terminology a translator may
encounter.

In this paper, we will suggest an English translation of the first and second book of
the Family code of Algeria and then, highlight the main problems or difficulties
encountering while translating its legal terminology which has its origin in the Islamic law
and French law. We will also suggest some strategies in dealing with such difficulties
depending on the purpose of our translation which is to give an English version of the
code.

The paper consists of four chapters. Chapter one will be devoted to deal with our
corpus. It will focus on defining the Family Code of Algeria, the stages it passed through,
the reason why it knew a big delay to be enacted after Algeria got its independence in
1962, the reasons of being subject to the modification in 2005 and its basic elements.

Chapter two will be devoted to the presentation of the translation we will suggest to
the first book related to the marriage and its dissolution and the second related to the legal
representation. We deemed adequate to follow each page of the target language by the
page of the source language.

Chapter three will analyze briefly the legal language and the legal translation. It
will define legal language, its main characteristics and the texts in which it is used.
Because we will translate a legal text from Arabic into English, we will focus in this

chapter on the basis and features of both legal English and legal Arabic with a special



attention to legal English since it is our target language. Besides, the chapter will also
briefly study legal translation through defining it and highlighting its main features and
difficulties. Finally, it will present the main keys of a good legal translator.

Chapter four will focus on the main difficulties we will encounter while translating
the religious and legal terms of the Algerian Family Code from Arabic into English. It will
also include the best strategies used to deal with the said difficulties depending on the
purpose of our translation that leads us to treat the skopos theory, one of the functional
theories followed in most technical translational processes. This chapter will provide a list
of the legal and religious terms used in the first and second book of the Family Code of
Algeria and their translation following the appropriate strategy that we will adopt in our
translation.

We will rely in our paper on some references we deem adequate to our research
work. According to our corpus and the nature of our work which consists in translating a
legal text, we will select the appropriate dictionaries and legal glossaries used in the field
of law as well as legal texts similar to our corpus but written in English. However, the
problem of the lack of valuable specialized dictionaries in our Department and even in
libraries, in particular those from Arabic into English, will be of a big hindrance to us.
Thus, we will be content of the available ones. Moreover, we will choose the books and
studies related to translation that highlight the common strategies used to deal with
different translational problems, those related to the study of legal language and also those
dealing with our corpus. Because most of the religious terms used in the Family Code are
quoted directly from the Quran, we will consult the translation of this holy book into
English in order to know how these words are translated.

We will also devote an appendix in which we will put an Arabic/English legal

glossary of the religious and legal terms we will encounter in the first as well as the second



book of the Algerian Family Code. This glossary will also involve the definition in English

of these terms.



CHAPTER 01

PRESENTATION OF THE FAMILY CODE OF

ALGERIA



A Family Code is a series of laws and regulations that stands for governing
the family life, the relationships between spouses, parents and children and all the
members of the family. In general, all the family codes around the world govern the
contract of marriage, divorce, guardianship, the rights and obligations of spouses within
marriage and after its dissolution, maintenance, custody, inheritance and parental
responsibility. The ultimate aim of the family code is to protect and to promote the family
unit.

The corpus we work on is the 2005 Family Code of Algeria printed in 2012
by Berti Editions, Algiers.
1.1An overview of the history of the family code in Algeria

Algeria, like all the countries around the world, has its own Family Code. Meanwhile,
this code passed by different stages until it has been enacted as it is today. We can divide
these stages into four: the stage before 1830, the stage after 1830, the stage of the
period between 1962 and 1984 and the stage of the period between 1984 and 2005.
1.1.1 Stage 01: Before the French colonization in 1830

The legal regulation in the field of personal status in Algeria was subject mainly to
the Sharia “Islamic Law”, the Sunnah “the traditions of the prophet Mohammed PBUH”
and the local customs and usage. ("liea 55" 1 (a3 jad) 5 ul) (518 (e 8 s 50 «Jsa e )
1.1.2 Stage 02: After the French colonization in 1830

France left the Algerians apply the Islamic law in matters of personal status only.
As for the other proceedings as the civil, commercial or administrative ones, the French
law was to be applied. There were special courts devoted to rule on personal status matters

between Algerians called “the legal Islamic courts” and the judges were Algerian and

Muslim. ("es 3" 1 o s ol 8l G5l uliia (8 (s 03 e )



As for those who had the French nationality in accordance with the decree of
GREMIEUSE dated in 1870, the Jutes and the colonists, they were all subject to the
French law.
France tried to unify the family code in the early 20™ century through the project of the
Brigadier Marcel MORD. Then, it enacted the first written and organized code that
governed the personal status which is N° 778/57 dated on 11/07/1957.
1.1.3 Stage 03: the period between 1962 and 1984
In 1962, Algeria got back its independence and became no more subordinate to the

French courts. The “legal Islamic courts” were annulled, the code 778/57 dated on
11/07/1957 was still in force until it was annulled by the order dated on 05/07/1975. Many
codes were enacted in all fields except that governing the family despite the fact that many
bills were made such as the bill of 1963, then that of 1966, then 1973, then 1980, then 1982
and the discussions and dialogues on this matter persisted until June 09", 1984 when the
code N°11/84 bearing family code was finally enacted.
The main reason of this delay was due to the persisting controversy between those who
supported to enact the Family code from the Sharia “Islamic law” and those who supported
it to be made from the western laws. ("ies 5" 2 (a5 51 3al) 8 mY) ()58 Guliie (B st «dsa )
1.1.4 Stage 04: the period starting from 1984 to 2005

Algeria has now its own personal status code called “the Family Code”. However,
since it was enacted, this code was a controversial subject because of the ambiguity and the
lack of some of its provisions. Some called it to be annulled while others called it to be

modified. In fact, in 2005, the Algerian Family Code was modified under the presidency of

Abdelaziz Bouteflika. (e " 3 o (500 jall 8 ) o sl8 uliia (8 533 a0 )



1.2 Definition of the 2005 Family Code of Algeria

Because of the controversial 1984 Family Code, the government of Abdelaziz
Bouteflika gathered a commission of 52 members who were religious, sociologists, doctors
and jurists whose commission was to revise and amend the Family Code of 1984.

In view of the recommendations and the propositions of this commission, the new Family
Code was enacted on June 09™, 2005 by the People’s National Assembly presided at that
time by Rabah BITAT. By this modification, some articles were abrogated while others
were added and some were slightly modified.

The modification touched the first book related to marriage and its dissolution and the
second book related to the legal representation. The third book related to inheritance and

the fourth book related to legacies were not subject to the modification.

1.3: The reasons that led to the modification of the Family Law of June

09™" 1984

The Family Code of Algeria includes strong elements of the Islamic Law “Sharia”,
its main source. As a result, it was praised by the Islamists whereas condemned by
Secularists and Feminists who according to them this code:

Relegates the woman to the status of a minor since she can not marry without a guardian,
institutionalizes polygamy, permits the man, in case of divorce to conserve the matrimonial
home without obliging him to ensure maintenance for his family while the State does
nothing to provide housing or financial support for divorced mothers, permits appeal of
divorce rulings which was a method men were able to use to delay divorce and retain
control over their wives and limits the right for divorce for women, grants women smaller
shares of inheritance than men, prohibits the marriage of an Algerian woman with a non-

Muslim man.. .etc.



Since 1984, war veterans and younger feminists have joined together to protest ceaselessly
against the Family Code such as Fettouma Ouzeguene, Akila Ouared, Zhor Zerari, Zohra
Drif, lawyer and senator (and spouse of Rabah Bitat), or Louisa Hanoune. In 1985, one
year after its promulgation, the first independent women association was born. In 1990,
there were millions of women protesting in the streets claiming the abrogation of this code.
In March 08™, 1997, 14 associations launched a petition of one million signatures on 22
amendments to be done on this code coming from the workshop of Rabéa Mechernene,
minister of solidarity at that time. In 2003, a campaign called “20 years barakat” (20 years,
it is enough!) gathering many women associations was launched against the Family Code
claiming its immediate abrogation.( SALHI, p 29/28)
As a result, President Abdelaziz Bouteflika has declared that it must be revised in the spirit
of universal human rights and Islamic law. In fact, on February 27", 2005, the Algerian
Family Code was finally amended. However, reactions after this modification were mixed:
Lachhab of the Islamist El Islah party declared that "We oppose these amendments which
are contrary to Sharia, and thus to article 2 of the Constitution,”" whereas Nouria Hafsi of
the pro-government RND declared "These timid amendments put forward a modern
reading of the Sharia; the rights of women will finally be recognized by law”. As for the
feminist associations and left parties, they maintain their claim concerning the abrogation
of the code.
1.4: The main dispositions subject to the modification of 2005

After the debates that followed the promulgation of the Code in 1984, the code was
subject to some modifications mainly in the following dispositions:

1.4.1 Marriage

- The age of marriage is fixed to 19 years old for both sexes.


http://fr.wikipedia.org/w/index.php?title=Fettouma_Ouzegu%C3%A8ne&action=edit&redlink=1
http://fr.wikipedia.org/w/index.php?title=Akila_Ouared&action=edit&redlink=1
http://fr.wikipedia.org/w/index.php?title=Zhor_Zerari&action=edit&redlink=1
http://fr.wikipedia.org/wiki/Zohra_Drif
http://fr.wikipedia.org/wiki/Zohra_Drif
http://fr.wikipedia.org/wiki/Louisa_Hanoune
http://en.wikipedia.org/wiki/Human_rights
http://en.wikipedia.org/w/index.php?title=El_Islah&action=edit&redlink=1
http://en.wikipedia.org/wiki/National_Rally_for_Democracy_%28Algeria%29

- The wali “woman’s guardian” of the future spouse is maintained but his role is limited
since he becomes just a representative and can no more impose his decision over her
marriage.

- The right to polygamy is also maintained but restricted through the authorization of the
judge and the consent of the previous as well as the future wife.

- The two spouses shall submit a medical document before contracting marriage.

- Artificial insemination can be granted by the judge.

1.4.2 Divorce

- In case of divorce, the husband shall ensure an accommodation for his minor children and
the divorced wife acquires the right to parental authority.

- Women have the right to stipulate in the marriage contract the conditions related to
polygamy and her employment and to petition for divorce in case the husband does not
fulfill the conditions stipulated in the marriage contract.

- The right of women to make khula can be done without the consent of the husband.

1.4.3 Filiation

The filiation of the Algerian nationality by the mother is finally recognized and women
may transfer their nationality to their children born of non-Algerian men. Moreover, the

judge may now resort to scientific examination to establish filiation.
1.5 The elements of the new Family Code

1.5.1 The Books: A book is a main and heading division that includes all the titles,
chapters, sections and articles of the code. The Algerian Family Code is constituted
of four books:

1- Marriage and its dissolution: It is the longer book among the fourths since it
constitutes the third (1/3) of the Code. It includes two titles that of marriage which

encloses five chapters: 1. Engagement and marriage, 2. Marriage impediments, 3.



Null and void marriage, 4. The spouses rights and obligations 5. Filiation and that
of divorce divided into three chapters: 1. Divorce, 2. Marriage effects 3.
Maintenance. It starts from the article N° 04 and finishes with the article N° 80.
Most of its articles were subject to modification.

2- The legal representation: It is only divided into the following seven chapters: 1.
General provisions, 2. Legal guardianship, 3. Testamentary guardianship, 4. Court-
appointed guardianship, 5. Legal interdiction, 6. The missing person and the
absentee, 7. The kafala “adoption according to Islamic Law”. It starts from article
N° 81 and ends with the article N° 125. This book was also subject to modification.

3- Inheritance: This book includes ten chapters. It starts with the article N° 126 and
ends with the article N° 183. Any of its articles was neither changed nor modified.

4- Testamentary dispositions (wills-donations-wakf). : It is constituted of four
chapters. It starts with the article N° 184 and ends with the article N° 220. Any of
its articles was neither changed nor modified.

1.5.2: The Titles: A title is a division that follows the book and that includes a part of it. It
is the heading of some acts and codes. It may be a long title or a short title.

1.5.3 The Chapters: A chapter is a third division after the book and the title. It is a part of
a legal document or agreement that deals with a particular point. It is divided into sections.
1.5.4 The Sections: A section is a fourth division into which the Code is divided. It
includes the articles.

1.5.5 The articles: An article is a separate clause or paragraph of a legal document or
agreement, typically one outlining a single rule or regulation. It is the main clause that
bears the dispositions. The Algerian Family Code includes 224 articles of which some
were subject to modification either by being completed or by adding new ones. In the

whole, eight articles were added: 03 bis, 07 bis, 08 bisl, 08 bis2, 09 bis, 45 bis, 53 bis


http://www.macmillandictionary.com/us/search/american/direct/?q=part
http://www.macmillandictionary.com/us/search/american/direct/?q=of
http://www.macmillandictionary.com/us/search/american/direct/?q=a
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http://www.macmillandictionary.com/us/search/american/direct/?q=document
http://www.macmillandictionary.com/us/search/american/direct/?q=or
http://www.macmillandictionary.com/us/search/american/direct/?q=agreement
http://www.macmillandictionary.com/us/search/american/direct/?q=that
http://www.macmillandictionary.com/us/search/american/direct/?q=deals
http://www.macmillandictionary.com/us/search/american/direct/?q=with
http://www.macmillandictionary.com/us/search/american/direct/?q=a
http://www.macmillandictionary.com/us/search/american/direct/?q=particular
http://www.macmillandictionary.com/us/search/american/direct/?q=point

and 57 bis. Meanwhile, five articles were abrogated because of their ambiguity and

contradiction and of being the heart of debates: articles 12, 20, 38, 39 and 63.
1.6: The main features of the Family Code of Algeria

The main features of the Family Code of Algeria are the followings:

1- It takes its main source from Sharia “Islamic Law”, the reason why it includes
terms purely quoted from the Quran and the Hadith “The sayings of the Prophet
Mohamed PBUH” as well as the French Law.

2- Itis written in a legal Arabic, but it has an official translation into French.

3- It was first enacted on June 09™, 1984 and amended once on February 27™, 2005.

4- 1t is composed of four (04) books divided into 224 articles.

All instances and matters related to the personal status in Algeria are governed by the

Family Code.



CHAPTER 02
TRANSLATION INTO ENGLISH
OF THE 1™ AND 2" BOOK

OF THE FAMILY CODE
OF ALGERIA



People‘s Democratic Republic of Algeria
The Republic Presidency

The Government General Secretary

FAMILY CODE

Law N° 84-11 dated on June 09", 1984 bearing Family Code, Modified and Completed by
the Order N° 05-02 dated on February 27™, 2005.
The President of the Republic,

- Inview of the constitution, in particular its articles 151-2 and 152,

- Inview of the People’s National Assembly decisions,
Promulgates the hereinafter law

General Provisions

Article 01:
All the relationships between the family members are governed by the provisions of this
law.
Article 02:
The family is the basic cell of the society; it is composed of persons united by marriage
links and family ties.
Article 03:
The family is based, in its way of life, on union, solidarity, good harmony, safe education
and elimination of social harms.
Article 03 bis: (Order N° 05-02 dated on February 27", 2005).
The Director of Public Prosecution is an essential party in all instances tending to the

application of the hereby law.



First Book: Of Marriage and its Dissolution
Title I: Of Marriage
Chapter I: Of Engagement and of Marriage
Section I: Of Engagement
Article 04: (Order N° 05-02 dated on February 27™, 2005).
A marriage is a consensual contract made between a man and a woman according to the
legal forms. It has, among its aims, to found a family based on affection, leniency and
mutual assistance, to protect the spouses and to preserve family relationships.
Article 05: (Order N° 05-02 dated on February 27™, 2005).
The engagement constitutes a promise of marriage
Either party can renounce from engagement.
If a material or moral harm results from this renouncement to one of the two parties, a
compensation may be issued. If the renouncement is from the suitor, he can not claim for
the restitution of any gift. He shall return back to the fiancée the gifts not yet consumed or
their value.
If the renouncement is from the fiancée, she shall return back to the suitor the gifts not yet
consumed or their value.
Article 06: (Order N° 05-02 dated on February 27%, 2005).
The Fatiha “the expression of offer of the bride’s wali and acceptance of the groom
followed with the reading of the Surah Al-Fatiha” “a division of al-Quran” connected with
engagement does not constitute a marriage.
However, the Fatiha connected with engagement in a contractual session constitutes a
marriage if the consent of the two parties as well as the marriage requirements are fulfilled

in accordance with the provisions of the article 09 bis of the hereby law.



Section I1: Of marriage
Article 07: (Order N° 05-02 dated on February 27™, 2005).
The capacity to marry is valid over 19 years of age for both man and woman. Meanwhile,
the Judge can grant a special exemption from age limit for an interest or a necessary reason
provided that the two parties are capable of consummating marriage.
The minor spouse acquires the capacity to take legal action regarding the rights and duties
resulted from the marriage contract.
Article 07 bis: (Order N° 05-02 dated on February 27", 2005).
The future spouses shall present a medical document dated of less than three months
certifying that they are not suffering from any diseases or having a factor of risk that
contradicts with marriage.
Before drawing up the marriage contract, the notary public or the registrar shall certify that
both parties have been submitted to medical examinations and that they know about the
diseases or the factors of risk that contradict with marriage. This is to be mentioned in the
marriage contract.
The conditions and the terms related to the application of this article are fixed by the
regulations.
Article 08: (Order N° 05-02 dated on February 27™, 2005).
It is allowed to contract marriage with more than one wife under sharia “Islamic law”
provided that the motive is justified and the conditions and the equity intent are met.
The husband shall inform his previous wife as well as his future one about his intention to
remarry and present a marriage permission application to the tribunal president of the

matrimonial home place.



The tribunal president can permit the new marriage if he certifies the consent of both wives
and if the husband proves the justifying motive and his ability to offer equity and the
necessary conditions of matrimonial life.
Article 08 bis: (Order N° 05-02 dated on February 27", 2005).
In case of fraud, every wife can file a petition for divorce against the husband.
Article 08 bis 1: (Order N° 05-02 dated on February 27", 2005).
The new marriage is annulled, before its consummation, if the husband has not acquired
the permission of the judge in accordance with the conditions provided in the article 08
above.
The marriage requirements

Article 09: (Order N° 05-02 dated on February 27™, 2005).
The marriage contract is concluded by the exchanging consent of the two spouses.
Article 09 bis: (Order N° 05-02 dated on February 27", 2005).
The marriage contract shall satisfy the following requirements:

- The ability to marry.

- The mahr “dowry”.

- The wali “woman’s guardian”.

- Two witnesses.

- Exemption of legal impediments of marriage.
Article 10:
The consent ensues from the offer of one party and the acceptance of the other one
expressed in terms signifying the legal marriage.
The offer and the consent of the handicapped person expressed by any forms, either written

or gesticulated, signifying the marriage in the language and in the custom are valid.



Article 11: (Order N° 05-02 dated on February 27", 2005).

The woman of legal age concludes her contract of marriage in presence of her wali
“woman’s guardian”, who can be her father or one of her relatives or any other person of
her choice.

Without prejudice to the provisions of the article 07 of the herein law, the minors marriage
is concluded by their legal guardians who can be their parents or one of their close
relatives. The judge is the legal guardian for those who do not have a guardian.

Article 12: Abrogated.  (Order N° 05-02 dated on February 27™, 2005).

Article 13 (Order N° 05-02 dated on February 27", 2005).

The wali “woman’s guardian”, either the parent or any other persons, shall not force into
the marriage the minor under his guardianship and shall not marry her without her consent.

Article 14:

The mahr “dowry” is what is given to the future wife as a gift given with a good heart,
either a sum of money or anything legally lawful. This mahr “dowry” becomes her
property that she uses freely.

Article 15: (Order N° 05-02 dated on February 27", 2005).

The mahr “dowry” is specified in the marriage contract either its payment is immediate or
postponed.

In case the amount of the mahr “dowry” is not specified, sidaq el mithl “the dowry of
parity” is to be paid to the wife.

Article 16:

The wife deserves the whole of her mahr “dowry” in case the marriage is consummated or
the husband is dead. Meanwhile, she deserves its half in case of divorce before the

marriage is consummated.



Article 17:
If, before consummating marriage, there is a dispute between the spouses or their heirs
about the mahr “dowry” and none of them provides a proof, it is ruled on, under oath, in
favor of the wife or her heirs. If the dispute is after consummating marriage, it is ruled on,
under oath, in favor of the husband or his heirs.

Section I11: Of marriage contract and its proof
Article 18: (Order N° 05-02 dated on February 27", 2005).
The marriage contract is concluded before a notary public or a civil servant legally entitled
taking into consideration the provisions of the articles 09 and 09a of the hereby law.
Article 19: (Order N° 05-02 dated on February 27", 2005).
The two spouses can stipulate, in the marriage contract or in a subsequent authentic
contract, all the clauses they consider to be necessary in particular those concerning
polygamy and wife’s employment unless these conditions are not contradicted with the
provisions of the hereby law.
Article 20: Abrogated.
Article 21:
The provisions of the Civil Status Code are applicable in the procedures of marriage
contract registration.
Article 22: (Order N° 05-02 dated on February 27", 2005).
The marriage is proved by the delivery of an extract of the Civil Status Register. In case
the marriage is not registered, it is validated by a judgment.
The marriage validation judgment shall be registered in the Civil Status at the behest of the

Director of Public Prosecution.



Chapter 11: Of marriage impediments

Article 23:
Both spouses shall be free of any permanent or temporary legal impediments to the legal
marriage.
Article 24:
The permanent marriage impediments are:

- Consanguinity.

- Affinity, relationship by marriage.

- Suckling.
Article 25:
Women prohibited by consanguinity are:
Mothers, daughters, sisters, paternal and maternal aunts, brother’s daughters and sister’s
daughters.
Article 26:
Women prohibited by affinity are:

- The wife’s ascendants immediately after the marriage contract is concluded.

- The wife’s descendants if marriage is consummated.

Widowed or divorced women of the husband’s ascendants to infinity.

Widowed or divorced women of the husband’s descendants to infinity.

Article 27:

Women prohibited by suckling are as the same as those prohibited by consanguinity.
Article 28:

The infant, with the exclusion of his brothers and sisters, is considered to be a son of his
wet mother and her husband and a brother of their children. The prohibition shall be

applied on him and on his descendants.



Article 29:
The prohibition based on suckling is effective only if this former happens before weaning
or during the two first years of the infant’s life whatever the quantity of the sucking milk
is.
Article 30: (Order N° 05-02 dated on February 27", 2005)
Women temporarily prohibited are:

- A'woman already married.

- A woman in her iddah “legal waiting period” following divorce or death of her

husband.

- A'woman repudiated three times by the same husband.
It is also temporarily prohibited:

- Having two sisters in wedlock at the same time, or the woman and her paternal or

maternal aunt even if she is a first, a half or a foster sister.
- The marriage of a Muslim woman with a non-Muslim man.
Article 31: (Order N° 05-02 dated on February 27", 2005)
The marriage of Algerian men and Algerian women with foreigners of both genders obeys
to the regulations provisions.
Chapter I11: Of null and void marriage

Article 32: (Order N° 05-02 dated on February 27", 2005)
The marriage is considered null and void if it involves an impediment or a clause
incompatible with the contract requirements.
Article 33: (Order N° 05-02 dated on February 27", 2005)
The marriage is considered null and void if the condition of consent is invalidated.
The marriage contracted without the presence of two witnesses, the mahr “dowry” or the

wali “woman’s guardian” in case he is obligatory, is annulled before it is consummated



and does not result in a mahr “dowry”. If it is consummated, it is confirmed by sidaq el
mithl “the dowry of parity”.
Article 34:
Every marriage contracted with one of the prohibited women is null and void before and
after it is consummated. However, the filiation resulted from this marriage shall be
established and the woman shall consume her iddah “legal waiting period”.
Article 35:
If the marriage contract includes a contradicted condition, the marriage is null and void but
the contract is valid.
Chapter 1V: Of spouses’ rights and obligations

Article 36: (Order N° 05-02 dated on February 27", 2005)
The two spouses shall:

1- Maintain the marital ties and the common life obligations.

2- Live together honorably in mutual respect, affection and leniency.

3- Assist each other in maintaining the family interests, protecting the children and

providing safe education.

4- Consult each other in matters of family management and births remoteness.

5- Respect and visit each one’s parents and relatives.

6- Maintain the family ties and treat the parents and relatives with respect and,

7- Visit each one’s parents and relatives and host them honorably.
Article 37: (Order N° 05-02 dated on February 27", 2005)
Each of the two spouses has his own patrimony.
However, they may, in the marriage contract or in a subsequent authentic contract, agree
upon the community property they acquired during their matrimonial life and the shares

returning to each one.



Article 38: Abrogated. (Order N° 05-02 dated on February 27™, 2005)
Article 39: Abrogated. (Order N° 05-02 dated on February 27™, 2005)

Chapter V: Of filiation
Article 40: (Order N° 05-02 dated on February 27™, 2005)
The filiation is established by the valid marriage, acknowledgement, evidence, the invalid
marriage and any marriage annulled after consummation in accordance with articles 32, 33
and 34 of the hereby law.
The judge may resort to scientific means in order to establish filiation.
Article 41:
The child is ascribed to his father when the marriage is valid, the marital relations are
possibly established and the father does not disown him by the legal procedures.
Article 42:
The minimum pregnancy period is six months, and the maximum is ten (10) months.
Article 43:
The child is ascribed to his father if he was born during the ten (10) months following the
separation or the death date.
Article 44:
The acknowledgement of filiation, that of paternity or maternity, even if made on a
deathbed, establishes the filiation of the child of unknown paternity provided that it is
approved by the reason and the custom.
Article 45:
The acknowledgement of paternity apart from filiation, either paternal or maternal, shall
prevail over the person who acknowledges it only if he confirms it.
Article 45bis: (Order N° 05-02 dated on February 27", 2005)

The two spouses may have recourse to artificial insemination.



Artificial insemination submits to the following conditions:

- The marriage shall be legally contracted.

- The insemination shall be carried out after the consent of both spouses and during

their lifetime.
- It shall be done only by the husband’s sperm and the wife ovum with the exclusion
of any other person.
It is prohibited to have recourse to the artificial insemination through the surrogacy
arrangement.
Article 46:
Adoption is prohibited by the sharia “Islamic law” and by the law.
Title I1: Of dissolution of marriage
Article 47:
The dissolution of marriage arises from either divorce or death of husband or wife.
Chapter I: Divorce

Article 48: (Order N° 05-02 dated on February 27, 2005)
A divorce is a dissolution of marriage subject to the article 49 below. It arises from the
willingness of the husband, from the consent of both parties or at the request of the wife
within the limits of the provisions of the articles 53 and 54 of the hereby law.
Article 49: (Order N° 05-02 dated on February 27", 2005)
The divorce is made only by a judgment preceded by several reconciliation attempts
carried out by the judge during a period not to exceed three (03) months starting from the
date of the divorce claim.
The judge shall establish a report signed by him, the clerk of the court and the two parties

in which all the proceedings and the results of the reconciliation attempts are mentioned.



Divorce judgments are obligatory transcribed at the behest of the Director of Public
Preosecution in the civil status.

Article 50:

The husband who returns back his wife during the period of reconciliation attempts does
not need a new marriage contract. Meanwhile, if the wife return happens after the divorce
judgment, a new marriage contract shall be concluded.

Article 51:

The husband who repudiates his wife three consecutive times can not take her back unless
she marries another man who divorces her or dies after having lived together.

Article 52 (Order N° 05-02 dated on February 27", 2005)

If the judge considers that the husband has abusively used his exclusive power of divorce,
he grants the divorced wife damages for the harm she suffered from.

Article 53:

The wife may petition for divorce for the hereinafter reasons:

1- Failure to provide maintenance pronounced through judgment unless the wife has
not been acquainted about the poverty of her husband at the time of marriage in
accordance with articles 78, 79 and 80 of the law hereby.

2- Disablement preventing the aims of marriage from being achieved.

3- Husband’s refusal to share his wife’s bed for more than four (04) months.

4- Husband condemnation of crime dishonoring the family and making common and
marital life no more possible.

5- Unreasonable absence from the home for more than one year and without leaving
maintenance.

6- Breach of the provisions of the article 8 abovementioned.

7- Commitment of an open indecency.



8- Persistent discord between the two spouses.

9- Breach in the terms agreed upon in the marriage contract.

10- Any prejudice legally acknowledged.
Article 53 bis: (Order N° 05-02 dated on February 27™, 2005)
The judge may, in case he pronounces the divorce, order for damages in favor of the
divorced wife due to the harm she suffered from.
Article 54: (Order N° 05-02 dated on February 27", 2005)
The wife has the right to seek for divorce without the consent of her husband through khula
“wife’s ability to petition a judge for a divorce” by paying him a sum of money.
If the two spouses do not agree on the sum of money of the khula “wife’s ability to petition
a judge for a divorce” to be paid, the judge orders the payment of a sum not to exceed the
value of the sidaq el mithl “dowry of parity” assessed on the date of the judgment.
Article 55:
In case one of the spouses violates the marital obligations, the judge may order for divorce
and damages to the party who suffered from the harm.
Article 56:
If the disagreement worsens between the two spouses and the harm is not established, two
arbitrators shall be appointed to reconcile them.
The two arbitrators, one from the husband’s family and another from the wife’s, appointed
by the judge, shall submit a report of their mission within two months from the date of
their appointment.
Article 57: (Order N° 05-02 dated on February 27, 2005)
The judgments issued as regards the divorce by repudiation, at the wife’s request or by
khula are not submitted to be appealed except for their financial aspects.

Judgments issued as regards to custody can be appealed.



Article 57bis: (Order N° 05-02 dated on February 27, 2005).
The judge may rule, by virtue of a summary order on petition, on all the provisional
measures especially those related to maintenance, custody, right of visit and
accommodation.
Chapter I1: Of the effects of divorce

The iddah “wife’s legal waiting period”
Article 58:
The iddah “the legal waiting period” of a non-pregnant woman divorced after
consummation of marriage shall be for three menstrual periods. A woman who passed the
age of monthly courses shall take three months iddah from the date of the declaration of
divorce.
Article 59:
The iddah of the wife of a deceased husband shall be of four months and ten days. It is the
same prescribed period of the wife of a lost husband that shall commence on the date of the
court ruling declaring the husband as lost.
Article 60:
The iddah of a pregnant woman expires on the date of delivery. The maximum pregnancy
period is ten (10) months starting from the divorce or the husband’s death.
Article 61:
The divorced wife or the wife of a deceased husband shall not leave the matrimonial home
as long as she is in her iddah except in case of committing an open indecency. She shall be

entitled to alimony during her divorce iddah.



Child custody
Article 62:
Custody refers to the child caring for, schooling and education in the religion of his father
as well as to the protection of his physical and moral health.
The custodian shall be fully capable to perform custody.
Article 63: Abrogated.
Article 64: (Order N° 05-02 dated on February 27™, 2005).
The first person entitled to custody is the child’s mother, then the father, the maternal
grandmother, then the paternal grandmother, then maternal aunt, then the paternal aunt
then to the closest relatives taking into consideration the child’s best interests. The judge
shall grant the right to visitation when ruling on the devolution of custody.
Article 65:
The custody duration for a male child expires when he attains the age of ten (10) years. As
for a female child, it expires when she attains the age of marriage capability. The judge
prolongs this duration until sixteen (16) years old for the male child in case the custodian is
his non remarried mother.
However, the ruling on the expiration of custody shall take the child’s best interests into
consideration.
Article 66:
The right to custody for a female custodian is lapsed when she marries with an
unmarriageable kin to the child. It is also lapsed by resignation provided that it does not
prejudice the child’s best interests.
Article 67: (Order N° 05-02 dated on February 27, 2005).
The right to custody is lapsed upon failure to satisfy any of the conditions stipulated in the

article 62 above.



The woman employment does not constitute a reason for the lapse of the right to custody.
However, the child’s best interests shall be taken into consideration in all cases.
Article 68:
In case the entitled to the right of custody does not claim it for more than a whole year and
without a valuable excuse, his right is lapsed.
Article 69:
If the custodian desires to live in a foreign country, the judge may maintain the right of
custody for him or withdraw it taking into consideration the child’s best interests.
Article 70:
The right to custody of the maternal grandmother or the maternal aunt is lapsed in case she
goes with the child to live with his mother remarried with an unmarriageable kin to the
child.
Article 71:
The right to custody is restored as soon as the involuntary reason is shown to have been
removed.
Article 72: (Order N° 05-02 dated on February 27™, 2005).
In case of divorce, the father shall provide, for the exercise of custody, for the beneficiary
of the right to custody, a proper accommodation or failing that, pay its rent.
The custodian woman shall remain in the matrimonial home until the execution by the
father to the judiciary judgment related to the accommodation.

Disputes related to matrimonial home effects
Article 73: (Order N° 05-02 dated on February 27, 2005).
If a dispute happens between the two spouses or their heirs about the matrimonial home

effects and neither of them provides evidence, the declaration of the wife or her heirs is



reliable on her oath regarding things used usually only by women, and that of the husband
is liable on his oath regarding things used usually by men.
The common things between the spouses used by both man and woman are shared between
them on the oath of each party.

Chapter I11: Of Maintenance
Article 74:
Pursuant to the provisions of the articles 78, 79 and 80 of the hereby law, the husband shall
provide for the maintenance of his wife from the date of the consummation of marriage or
if she requires it upon evidence.
Article 75:
The father shall provide for the maintenance of his child unless he has no resources.
A male child shall be provided with maintenance until the age of majority. As for a female
child, she shall be provided with maintenance until the consummation of her marriage.
The child maintenance persists in case the child is mentally or physically handicapped or if
he is in schooling.
Article 76:
In case the father is unable to provide for the maintenance of the children, the mother
becomes liable of this obligation if she is capable.
Article 77:
The descendants shall be liable for the maintenance of their ascendants and the ascendants
shall be liable of the maintenance of their descendants according to capability, needs and
the degree of blood relation regarding to succession.
Article 78:
The maintenance includes food, clothes, medical treatment, accommodation or its rent and

all what is considered as necessary by usage and custom.



Article 79:

The judge takes into consideration the situation of the two spouses and their life
circumstances while estimating the maintenance amount. This estimation shall not be
reviewed before one year after the order is issued.

Article 80:

The maintenance starts on the date of the issue of the claim. It is up to the judge to rule on
the payment of the maintenance upon evidence for a period not to exceed one year prior to
the date the claim is issued.

Second Book: Of legal representation

Chapter I: General provisions
Article 81:
Any person who is incapacitated, wholly or partially, due to his young age, insanity,
dementia or prodigality is legally represented by a legal guardian, a testamentary guardian
or a guardian ad litem in accordance with the provisions of the hereby law.
Article 82:
The acts of a person having not yet attained the age of discernment due to his young age, in
accordance to article 42 of the Civil Code are not valid.
Article 83:
The acts of a person who has attained the age of discernment without attaining the age of
majority in accordance to the article 43 of the Civil Code are valid in case they are
beneficial to him and not valid in case they are harmful.
These acts are submitted to the authorization of the legal guardian or the testamentary
guardian if there is uncertainty between the benefit and the harm.

In case of dispute, they are submitted to the court.



Article 84:
The judge may permit the person who has attained the age of discernment to dispose
partially or wholly in his property at the request of a person with a stake in the matter.
Meanwhile, he may withdraw his decision whenever he obtains the evidence.
Article 85:
The acts of the insane, the demented and the prodigal person committed in one of these
states are not valid.
Article 86:
The person who attains the age of majority and is not placed under legal interdiction is
fully capable in accordance with the provisions of the article 40 of the Civil Code.
Chapter I1: Of Legal guardianship

Article 87: (Order N° 05-02 dated on February 27™, 2005).
The father is the legal guardian of his minor children. After his death, the guardianship
passes legally to the mother.
In case of absence or obstacle of the father, the mother stands in for him in carrying out the
urgent acts related to their children.
In case of divorce, the judge grants the legal guardianship to the parent to whom the
custody is entrusted.
Article 88:
The legal guardian shall trustworthily manage the property of the minor. He is responsible
in accordance with the provisions of the common law.
He shall request the authorization of the judge to accomplish the following acts:

1- Real estate sale, sharing out and mortgage and making the deal.

2- Sale of movable property of a particular importance.

3- Investing the minor’s properties by lending, borrowing or participation action.



4- Renting the minor’s properties for more than three (3) years or exceeding his age of
majority by one (1) year.

Article 89:
The judge shall take into consideration while granting the authorization the minor’s
necessity and best interests and that the property sale takes place in the public auction.
Article 90:
If the legal guardian’s interests are contradicted with those of the ward, the judge appoints
an ad hoc administrator, automatically or at the request of a person with a stake in the
matter.
Article 91:
The legal guardian task comes to an end by:

1- His incapacity.

2- His death.

3- His judiciary or legal interdiction.

4

Revoking his legal guardianship.

Chapter I11: Of testamentary guardianship
Article 92:
The father or the grandfather may designate a testamentary guardian for the minor child if
he has no mother to look after him or if her incapacity is legally established. In the event
there are many testamentary guardians, the judge shall choose the most qualified pursuant
to the article 86 of the hereby law.
Article 93:
The testamentary guardian must be Muslim, sane, adult, capable, trustworthy and good
administrator. The judge may revoke the guardianship from him if he does not fulfill the

above mentioned conditions.



Article 94:
The guardianship shall be submitted to the judge soon after the father death so that he
confirms or revokes it.
Article 95:
The testamentary guardian has the same administration powers as the legal guardian in
accordance with articles 88, 89 and 90 of the hereby law.
Article 96:
The mission of the testamentary guardian comes to an end in the following cases:
1- The death of the ward or the incapacity or the death of the testamentary guardian.
2- When the wards attains the age of majority, unless he is placed under legal
interdiction through a judgment.
3- When the mission for which the testamentary guardian was designated expires.
4- When the excuse invoked to resign from the mission has been accepted.
5- When he/she is removed at the request of a person with a stake in the matter in case
it is proved that his/her administration threatens the minor interests.
Article 97:
The testamentary guardian whose mission comes to an end shall return the property being
under his responsibility and submit its statement with the supporting documents to his
successor or to the minor who has attains the age of majority or his heirs within a deadline
not to exceed two months after the expiration of his mission.
He shall also submit a copy of the abovementioned statement to the court.
In the event the testamentary guardian is dead or missed, his heirs shall return, through

judicial means, the ward’s property to whom it may concern.



Article 98:
The testamentary guardian is liable for all damages caused by his negligence on the ward’s
property.

Chapter 1V: Of court-appointed guardianship
Article 99:
The guardian ad litem is a guardian appointed by the court in case there is no legal
guardian or testamentary guardian to administer a person wholly or partially incapable at
the request of one of his parents, a person with a stake in the matter or the Director of
Public Prosecution.
Article 100:
The guardian ad litem surrogates the testamentary guardian and is submitted to the same
provisions.

Chapter V: Of legal interdiction

Article 101:
Is considered interdicted person every person who has attained the age of majority and is
insane, demented or prodigal or is subjected to one f these states.
Article 102:
The legal interdiction is established at the request of one of the parents, a person with a
stake in the matter or the Director of Public Prosecution.
Article 103:
The legal interdiction shall be established through a judgment. The judge may relay on
experts to prove its reasons.
Article 104:
In the event the person placed under legal interdiction has neither legal guardian nor

testamentary guardian, the judge shall appoint through the same legal interdiction



judgment a guardian ad litem whose mission is to look after him and to administer his
matters pursuant to the provisions of the article 100 of the hereby law.
Article 105:
The person who is subject to a request to be legally interdicted shall be allowed to defend
his interests. The court may appoint a defender for him if it considers it useful.
Article 106:
The legal interdiction judgment is subject to different means of appeal and shall be
publicized.
Article 107:
All the acts committed after the judgment by the person placed under legal interdiction are
considered null and void. These acts are also null and void if they are committed before the
judgment and the causes of the legal interdiction are obvious and notorious.
Article 108:
The legal interdiction can be removed if its causes are disappeared and at the request of the
concerned person.

Chapter VI: Of the missing person and the absentee
Article 109:
The missing person is the absent person whose place is unknown, and it can not be known
if he is alive or dead. He can be declared as missing person only by a judgment.
Article 110:
The absentee prevented for a whole year from returning to his home and administering his
matters by himself or by a representative due to any force majeure is considered as a

missing person.



Article 111:

The judge who rules on the absence judgment shall undertake an inventory of the missing

person’s property and shall appoint a guardian ad litem from among the parents or others

to administer his property and to receive what he deserves from the inheritance or the

liberality pursuant to the article 99 of the hereby law.

Article 112:

The missing person or the absentee’s wife may petition for divorce in accordance to the

fifth paragraph of the article 53 of the hereby law.

Article 113:

A missing person’s death judgment may be ruled on in time of wars and exceptional

circumstances after four (04) years from the date of investigation. In cases in which peace

prevails, the judge is empowered to determine the appropriate period after four years

expiration.

Article 114:

The judgment bearing absence or death of the missing person is issued at the request of one

of the heirs, a person with a stake in the matter or the Director of Public Prosecution

Article 115:

The missing person shall not be inherited and his properties shall not be shared only after

the judgment bearing his death is issued. If he appears again or show any sign of life, the

rest of his property and the value of what has been sold of it shall be restituted to him.
Chapter VII: Of kafala “adoption according to the Islamic Law”

Article 116:

The kafala “adoption according to the Islamic Law” is the commitment to undertake

voluntarily the maintenance, the education and the welfare of a minor child in the same

manner a father would for his own child. The kafala is established through a legal act.



Article 117:

The kafala shall be issued before the judge or the Notary Public with the consent of the
child in the event he has a mother and a father.

Article 118:

The kafala parent “the person who adopts a child in kafala process” shall be Muslim, sane
and capable to take care of the kafala child “the child adopted in kafala process” and to
protect him.

Article 119:

The kafala child can be either of known or unknown filiation.

Article 120:

If the child parents are known, he keeps his original filiation. In case they are not known,
the article 64 of the Code of Civil Procedures shall apply.

Article 121:

The kafala grants to the kafala parent the legal guardianship and all the family and school
allowances of the legitimate child.

Article 122:

The kafala parent administers the property of the kafala child that he owns through
inheritance, will or donation according to the child’s best interests.

Article 123:

The kafala parent may bequeath or donate to the kafala child some of his property within
the limit of the third. Over the value of the third is considered as null unless the heirs show
their consent.

Article 124:

At the event the parents or one of them desire to return their child under their guardianship,

the child has the right, if he attains the age of discernment, to choose with whom he likes to



stay. In case he has not yet attained the age of discernment, he can return only by an
authorization of the judge taking into consideration the child’s best interests.

Article 125:

The giving-up of the kafala shall be established before the jurisdiction that has granted it
after notification to the Director of Public Prosecution. In case of death, the kafala shall be
transferred to the heirs if they committed to perform it. In the contrary case, the judge

grants the minor guardianship to the institution competent in assistance.
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CHAPTER 03

LEGAL LANGUAGE

AND

LEGAL TRANSLATION



The corpus of our paper “the Family Code of Algeria” is included in the legal field
since it is one of the Codes that regulate the Algerian society. It was drafted using a special
language to conform with the field of law “the legal language”. The particularity of the
legal language and the legal system makes the translation of such document special as
well. The followings are the most important features of the legal language as well as the

legal translation.

1. Legal language

1.1Definition of legal language

The legal language is the language concerned with the field of Law. It is the language
used to pronounce judgments in courts, impose obligations and confer rights, grant
permission, express prohibition ...etc. It is different from ordinary language with respect to
vocabulary and style. Legal language is characterized by certain specific features. Unlike
language in general use in its most obvious function, it does not merely convey knowledge
and information but it directs, affects and modifies people’s behavior (e. g. through
statutes, court decisions, contracts). Thus, it is considered to be:

1. Normative language: since it is the language of rights and obligations, the
language of power, of law that regulates the orderly living together of people within
their society.

2. Performative Language: it is not limited to just says and information. It is not
used to express something but to give results and effects. In other words, by using
this language, we achieve effects and generate consequences in the surrounding
world.

3. Technical language: It is related to a specific technical sphere that of law. It has its

own terminology and style.



Every legal language has a specific vocabulary, which is marked by its complexity and
particularity, as it is bound to a specific legal system. In contrast to other sciences and
disciplines there is no universal legal language, describing and expressing universal
concepts, such as e. g. in mathematics or medicine. Legal language reflects the history,
evolution and culture of the corresponding legal system. Each society has its own legal

concepts, legal norms and ways of applying its laws.
1.2 Types of legal texts

A legal text is a non-literary text since it is concerned with information, facts and
reality. It is based on precision and reason and it is expected to fulfill a certain pragmatic
function.

Within the legal field, there are many separate areas of law that differ in lexical as well
terminological aspects which opens the ground for the existence of many forms of legal
writing. The following are the main types of these forms:

1. Official documents: certificates of birth, death, marriage, divorce, identity cards,

family record books, etc.

2. Documentation for education or profession: academic transcripts, job certificates,

degrees certificates, etc.

3. Property documents.

4. Wills.

5. Contracts: sale or purchase contracts,

6. Witness statements.

7. Trusts.

8. Ligation documents.

9. Courts translation.

10. Conventions.



11. Immigration documents: passports, entry clearance certificate etc.

12. Decrees and codes: the Civil Code, the Family Code, the Commercial Code, etc.
1.3 Legal English

Legal English is the English related to the legal field. It differs from the ordinary one.
1.3.1 Bases of the legal English language

The history of the legal English language starts with the earliest days of the Celtic
England. However, since the British Celts had a little lasting impact on the legal system,
the language was not much influenced in this period. Meanwhile, with the coming of the
Germanic invaders who spoke Anglo-Saxon, a new type of legal English was developed
and new terms appeared and have survived until today such as: “bequeath”, “theft”,
“guilt”, “land”, etc. the spread of Christianity in 597 AD had also an important impact on
English language regarding the fact that it promoted writing in Latin language and paved
the way to the roman catholic church to regulate religious and legal matters particularly
marriage and family. As a result, Latin introduced terms like: “clients”, “admit” and
“mediate”.

After the Duke of Normandy claimed the English throne and invaded England in 1066,
English was replaced with Latin. But in the beginning of 1310, the language of statutes and

oral pleadings in royal courts was French. For the next one or two centuries, French

maintained its status as England's premier legal language. Several French terms are still

common in legal English such as "accounts payable/receivable," "attorney general," "court

martial." The most lasting impact of French is the tremendous amount of technical

vocabulary that derives from it, including many basic words in the English legal system,

such as "agreement,” "arrest," "estate," "fee simple,” "bailiff," "council,”" "plaintiff," and

"plea.”



However, in 1417, while fighting the French, King Henry V broke all linguistic ties with
his Norman ancestry and decided to have many of his official documents written in
English.

In 1731, Parliament permanently ended the use of Latin and French in legal proceedings;
however, it became difficult to translate many French and Latin terms into English so they
remained intact.

As a conclusion, it is clear that Latin and French still have a great impact on legal English.

This is explains the reason why it is called to be a vague, archaic and obtuse language.
1.3.2 Features of legal English

Legal lexicon differs to a great extent from the ordinary one. It is worth to mention
that such lexicon renders legal language harder to understand without a considerable
familiarity with the legal sphere .Here are the main features of legal English language:
1.3.2.1 Terms of Latin and French origin

One of many noticeable features of English legal lexicon is the existence of Latinisms
(Latin terms) in its terminology. The main reason is the influence of Latin supported by the
power of the roman church over Europe during many centuries ago and also its widespread
use as a language of learning and literature in addition to the incredible power of the
Roman law which was a coherent written system, and had strength of an institution over a
considerable area of Europe. The following are some Latin terms and phrases:

- Bona fide: good faith or in good faith.

- Mors civilis: civil death.

- Res judicata: an issue adjucated.

It is the same thing for the existence of legal French terms that was mainly because of the
Norman Conquest in 1066. The language of the invaders gained an undeniable position in

the legal sphere of England, bringing with it a wealth of legal French terminology. As a



case of illustration, the following terms are originally French: “Contract, proposal,
schedule, terms, conditions, policy, alias, etc”.
1.3.2.2 Archaic diction of legal English
Legal English lexicon is considerably made of archaic legal terms. They are
particularly used to give a flavor of formality to the language they belong to and because
they are less prone to semantic change. For example, in legal sphere, it is common to use
‘imbibe’ as an alternative of ‘drink’, ‘inquire’ rather than ‘ask’ or forthwith’ as a
substitution of ‘right away’.
There exist also some archaic adverbs, they are actually a mixture of deictic elements:
‘here’ ‘there’ and ‘where’ with certain prepositions: of, after, by, under etc. They are used
in legal English primarily to avoid repeating names or phrases:
- Hereby: as a result of this.
- Whereby: because of which.
- Hereinafter: in what follows.
1.3.2.3 Archaic use of the modal “shall” in legal English
Traditionally, the modal “shall”, in legal texts, carries an obligation or a duty as
opposed to its common function: expressing futurity. Due to its performative nature as all
legal languages are, legal English uses structures which enable the performing of specific
speech acts. The modal “shall” serves by a great deal in the task of performance.
1.3.2.4 Lexical repetition or redundancy
Legal language is highly concerned with the exactness of reference; hence its
tendency toward lexical repetition, and therefore to functional redundancy. In legal writing,
draftsmen avoid the use of anaphoric devices or referential pronouns such as: the personal
pronouns (he, she, it etc) or the demonstrative ones (this, that, etc), in addition to the verb

‘to do’ that may substitute a whole clause.



1.3.2.5 Use of such as a determiner and said as nominal premodifier
Another feature of legal English is the unusual use of the words ‘the same’, ‘such’

and ‘said’. For instance, the word ‘the same’ usually implies comparison to a similar
object or person, but in legal use it refers to sameness of reference. The word “such” that
means normally “that sort” but in legal writing, it acts in the same way as the
demonstrative pronoun or a determiner “this”. As for the word “said”, it is used as an
article (e.g the) or a demonstrative pronoun/ nominal premodifier (e.g this). They do not
replace the noun — which is the whole purpose of pro-forms — but are used as adjectives to
modify the noun.
1.3.2.6  Frequent use of doublets and triples

Actually, there is a common use of such collocations in which synonyms or near
synonyms are combined in pair “doublets” or in “triples” to convey what is usually a single
legal concept. Such words can be either nouns, verbs, adjectives or even prepositions, for
example:

- Null and void.

- Terms and conditions.

- Promise, agree and covenant.
This is merely a tradition adopted when drafting legal documents and it is not a distinction
from simple styles of expressions.
1.3.2.7 Unusual word order

At times, the word order used in legal documents appears distinctly strange. There

is no single clear reason for this, although the influence of French grammatical structures is

certainly a contributory factor.


http://en.wikipedia.org/wiki/French_grammar

1.3.2.8  Use of suffixes/ name endings er, -or, and -ee

Legal English contains some words and titles, such as employer and employee;
lessor and lessee; bailor and bailee, etc.
1.3.29  Legal English as a technical language

Another noticeable feature of legal English is its technical terminology. A technical
term is a word used exclusively in the legal sphere, which means that it is monosemic
(purely technical term) like the words barrister, lawyer or mortgage, or used in the field of
law in a way that differs from its everyday use (semi-technical term).
1.3.2.10 long, complex and equivocal sentences and passive constructions

Legal writing is marked by the use of long sentences with multiple subordinations
and parenthesis as well as the use of the passive voice that makes the legal language

neutral. It is also characterized by its formal and impersonal style.
1.4 Legal Arabic

Legal Arabic is the Arabic used in legal settings.
1.4.1 Bases of legal Arabic

The Islamic law derived from the Holy Quran (the holy book of Muslims) and the
traditions of the Holy Prophet Mohammed (Peace Be upon Him) is the main source of the
most of the Arab and Islamic countries laws since the Islamic state “khilafa” until today.
Holy Prophet Mohammad's (peace be upon him) words are general principles of justice
and equity, with a high degree of objectivity and essentially primary regulations
necessitated by the social nature and structure of the Arab community of that time. It must
be mentioned that not only the Holy Quran, but also the other sources of Muslim
jurisprudence were essentially created to meet the needs of the community existing during
and after Holy Prophet Mohammad's (peace be upon him) era. After the decline of the

Islamic state, most Arab and Islamic countries were ruled by the French and British law in



addition to the Islamic Law. Therefore, the language of law in Arab countries is influenced

by theses main sources.
1.4.2 Features of legal Arabic

1.4.2.1 Long sentences

Legal Arabic, like all legal languages, prefers long sentences in order to place all
information on a particular topic in one complete unit to reduce the ambiguity that may
arise if the conditions of a provision are placed in separate sentences. The words and
phrases within a sentence are joined together with the conjunctions “§” meaning “and” and
“4” meaning “or” that are used very frequently in legal writing than in any other prose
style.
1.4.2.2 Archaic vocabulary and the grammar of the Holy Quran

The use of an archaic vocabulary traced back to the Islamic culture and old classic
Arabic terms as well as the borrowing of terms and grammatical structures of the Holy
Quran and the sayings of the Prophet Mohammad's (peace be upon him) are the main
feature of the Arabic of law.
1.4.2.3 The frequent use of “,= “ and “ & w9 o cas «

The performative nature of legal language is obviously seen in Arabic legal
documents where the legal obligation is expressed by the frequent use of the present simple
with “e” and “ A ca ) e
1.4.2.4 Purely technical Arabic vocabulary

One of the features of legal Arabic which makes it difficult to translate is the purely
technical terms which are associated to the Arab culture and the Islamic law “sharia”. In

fact, terms like 33 <l (AUs ¢ are very difficult to be rendered in other languages since

their equivalence does not exist in other cultures then the Islamic Arabic ones.

2. Legal translation



Translation is often defined as an activity comprising the interpretation of the meaning
of a text in one language — the source- and the other language the — target-. It is an
operation performed on languages: a process of substituting a text in one language for a
text in another (Catford, 1965: 01). During the past few decades, the translation activity
has developed because of rising international trade, increased migration, globalization, the
recognition of linguistic minorities, and the expansion of the mass media and technology.
The plurality of the nowadays fields creates different kinds of translation activity. Each
field has now its own process of translation that copes with its particularity e.g. the literary
translation, scientific translation, technical translation, legal translation...etc.

2.1 What is legal translation?

Legal translation is the translation based on or concerned with the law; the legal
field. It involves all the legal texts that are used in various legal settings be it a court, a
national or international organization, a law book, a legal report, a birth certificate, a
contract, etc. Thus, it is related with non literary texts concerned with information, facts
and reality and objects based on precision, reason and which are expected to fulfill a
certain pragmatic function. This explains the importance of legal translation in today
world. . Legal translation is therefore hailed as one of the most challenging fields of study,
requiring the inventiveness of literary translation with the terminological precision of
technical translation.
The translation of legal texts dated from ancient times. The best known texts translated in

this field include the peace treaty between Egypt and the Hittite



Empire® in1271 BC as well as the translation of the Corpus luris Civilis® into numerous
languages after its initial translation into Greek. Today, legal translation plays a crucial
role in all courts and tribunal around the world.
2.2 What is special about legal translation?

Legal translation is not merely transcoding between the source language (SL) and the
target language (TL) but it is also a translation from one legal system into another- source
legal system into the target legal system. It is the integration of legal systems. It requires
great knowledge and experience in the legal field. The legal translator must be a good
linguist, legal scholar and even a detective willing and able to inquire and to define legal
concepts expressed in the source language of a document that may not even have an
equivalent in the language or legal system of the target text.

2.3 The main difficulties of legal translation from Arabic into English
1. Legal translation is bound by each language’s culture and system: the legal system
in most Arab countries takes its main sources from the Islamic religion “the holy
book and the traditions of the Prophet Mohammed PBUH” in particular in matters
of personal status “marriage, divorce, inheritance,...etc”. This constitutes a big
difficulty while translating from Arabic into English because Arabic uses terms,
collocations and concepts which English lacks the equivalent.
2. The legal technical vocabulary of each language: every language has its own
luggage of legal terms. Therefore, legal translation has its own vocabulary and can
be regarded as a discipline on its own. The translator finds himself obliged to

understand each term in Arabic and then, find its equivalent in English.

! The Hittites were an ancient Anatolian people who established an empire at Hattusa in north-
central Anatolia around 1600 BC.

?The Corpus Juris (or luris) Civilis ("Body of Civil Law") is the modern name for a collection of
fundamental works in jurisprudence, issued from 529 to 534 by order of Justinian |, Eastern Roman

Emperor.



http://en.wikipedia.org/wiki/Prehistory_of_Anatolia#Bronze_Age
http://en.wikipedia.org/wiki/Hattusa
http://en.wikipedia.org/wiki/Jurisprudence
http://en.wikipedia.org/wiki/Justinian_I
http://en.wikipedia.org/wiki/Byzantine_Emperors
http://en.wikipedia.org/wiki/Byzantine_Emperors

3. Difference in the language style and legal formulas: Arabic and English are very
different languages. Each one has its own style and uses archaic legal formulas.
4. Legal translation is bound by the fidelity to the source text for the sake of

preserving the letter of law.
2.4The three main keys of a good legal translator

Legal translators must be competent in at least three key areas:

v' Comparative Law: This requires having a basic knowledge of the legal systems of
both the source and target languages.

v Specific Terminology: This requires one to be familiar with the specific
terminology of the particular legal field(s) dealt with in the source and the target
text.

v Legal writing style: This requires one to be competent in the specific legal writing

style of the target language.

Legal translation is difficult because of the difficulty of legal language. It needs enough

knowledge of both source language and target language culture and legal system.



CHAPTER 04
THE DIFFICULTIES AND STRATEGIES
OF TRANSLATING THE
RELIGIOUS AND LEGAL TERMS
OF FAMILY CODE
INTO ENGLISH



During the legal translation process from Arabic into English, some difficulties and
problems are faced particularly while translating terms and expressions bound by each
language’s culture and system. This was the case with us when we were translating the
Family Code of Algeria written in Arabic and that takes its bases from Islamic law: the
Holy Quran and the Hadith ( Hadith is a report of the deeds and sayings of the prophet
Mohammed PBUH) and French law. We were obliged to follow a translational strategy to

solve each difficulty taking into account the purpose of our translation.
1. The difficulties faced while translating the Family Code

We have classified the terms that constituted a problem in the translation into four
categories according to the kind of the difficulty we faced while translating the Family

Code:
1.1 Non-equivalence due to culture-specific concepts

The source language word may express a concept which is totally unknown in the
target culture. It may relate to religious belief, a social custom or even a type of food. Such
concepts are often referred to as “culture-specific” (Baker, 1992, p 21). This case is known
to Catford as “Cultural untranslatability” which is due to the absence in the TL culture of a
relevant situational feature for the SL text (Bassnett, 2005, p 39).

In fact, while we were translating the Algerian Family Code, we found some terms that are
culturally untranslatable because the English culture does not involve a relevant situational
feature. In other terms, they have no equivalent in English because they are culture specific

concepts. These terms are those related to the Islam such as:

A3l oy (il Bla «3laall ATESY (3 3l (addl) (Aasiy



1.2 Culture-specific collocations, fixed expressions and terms quoted

from the Holy Quran or the Hadith

Because the Family Code of Algeria takes its main sources from the Holy Quran and
the Hadith, there many terms, culture-specific collocations and fixed expressions quoted
directly from these two holy sources. In other words, they were taken from these sources as
they are without alteration. The collocation which is the tendency of certain words to co-
occur regularly in a given language i.e. it consists in words that occur in company of other
words (Baker, 1992, p 47), constitute another problem in translation mainly because the
collocated words are culture-specific collocations. They reflect the cultural setting in which
they occur. Like culture-specific word, they point to concepts which are not easily

accessible to the target reader. (Baker, 1992, p 60)

-

.£92 A

1.3 The purely technical vocabulary

Legal translation is primarily characterized by its technical vocabulary. “Some
terms can not be understood without a considerable familiarity with the legal sphere in
particular the purely technical terms. These terms are monosemic that is having one legal
meaning”. (Fakhri Mahdi, Nr 79, p 879). Translating a legal document such as the Family

Code means finding many purely technical terms. For example:

@ hgha (UGl Aaye o el (asl alial) ((4de jsaaadl gl jaldl) g cAaladl 4L
Cpdall

1.4The semi-technical vocabulary



Semi technical terms constitute also a difficulty in the translation process because they
one meaning or more than one in everyday language and another in the field of law
(polysemic) (Fakhri Mahdi, Nr 79, p 879). The first one is the general meaning and the
second is the legal meaning. Therefore, we were obliged to devote a special attention
while choosing the right meaning and thus the right translation for such words. For
example, the term maintenance has a general meaning: Keeping something in a good
condition (Oxford dictionary, 2003 p 455) and a legal meaning: the provision of food,
clothing, and other basic necessities of life to persons on whom we are legally responsible

for (Oxford Dicyionary of Law, 2005 p 300) . The following are some of theses terms:

h.uu.m J\ﬁ.’d\ ca..t\.cbaﬂ sOb..ﬂ.“ sgt\ﬁ\ «dalall

2. Strategies used in dealing with these difficulties

First of all, we deemed appropriate to deal briefly with the Skospos theory, one of the
functionalist approaches, because of its importance and connection with the legal

translation.

2.1 The Skopos theory

The Skopos theory <iagl) 4351 / 4l 4,80 s a theory of translation developed by the
German translator Hans, J, Vermeer in 1978. “Skopos” is the Greek word for “purpose”,
as a technical term, it stands for the purpose of translation. By this theory, the translator
takes into consideration the source text on one hand and the target text on the other hand
but, he must focus more on the function “skopos” or the purpose of the translation. JABIR,
2006, page 38) According to this theory, the basic principle which determines the process
of translation is the purpose (skopos) of the translational action. In other words, it is the
purpose of translation which determines the translation methods and strategies.

The different purposes of translation are reflected in the type of translation to be

produced.



We conclude by this brief definition of the Skopos theory that before starting our
translation, we must consider the source text as well as the target text and determine the
aim of our translation to be able to determine our translation strategy. It is worth
mentioning that the aim of our translation is to give an unofficial English translation of two
books “the first related to marriage and divorce and the second related to legal
representation” of the Algerian Family Code to highlight the common difficulties in
translating religious and legal terms. What is expected of us is to reconstruct the form and
substance of the target language and to make sure that the function of the target text is
always the same as that of the source text.

We used a special and an appropriate strategy to solve each difficulty we encountered
while translating the Algerian Family Code taking into consideration the aim behind our

translation.

1.2 The strategies



A translation strategy is a procedure for overcoming an attention unit encountered in
translating a text or a segment of it. The following are the strategies we followed in

translating the terms of the Family Code of Algeria into English:
1.2.1 Translation using a loan word or a loan word plus explanation

We relied on loan words with the terms that are purely Arabo-islamic terms because they
have no functional equivalent in English and even in all western languages. They have a
strong and bound relation with the Islamic culture and the legal system of Islamic countries
i.e Algeria. This strategy is well explained in Mona Baker book as follows:” This strategy
is particularly common in dealing with culture specific items, modern concepts and buzz
words. Following the word loan with an explanation is very useful when the word in
question is repeated several times in the text. Once explained, the loan word can be used
on its own; the reader can understand it and is not extracted by further lengthy
explanation” (Baker, 1992, p34).

In fact, this strategy consists in borrowing from other languages; one of the source
language oriented translation procedures set by Vinay and Darbenlet. “In borrowing, there
is an introduction into a language, or a dialect, of elements from another language. In
other words, it is a transfer of a source language term into the TL without translating it.
The SL term is either transcribed or transliterated in TL. Proper names and cultural terms
are the most common by being translated using borrowing”. (Aissi, 1987, p135).

Therefore, we adopted this strategy with the terms:
ag il il (s cJial) Blaa glaal) S Baiea Blad) caddd) (Aaslil
We transliterated these terms since they have no equivalent in English and we followed

each term with an explanation. We put this explanation just when the term first appeared.

Then, we used the borrowed term on its own.



1_4s3W : The term 4a3W does not exist in English culture and belief. It is particularly
related to the Islamic religion. It consists in reading a verse from the Quran and the
expression of offer and acceptance of marriage. We put “fatiha” plus an explanation “the
expression of offer of the bride’s wali and acceptance of the groom followed with the
reading of the Surah Al-Fatiha” “a division of al-Quran”.

2_ (31,al) (As : The word ‘wali’ is taken from the Arabic word Al-Wilayah (Y V). The
wali is someone who possesses or has been granted by Sharia the authority to perform a
marriage contract. He is a man of the woman relatives “generally her father”. In the
Western world, there is no such man to marry women, so there is no equivalent for this
term. We put “wali” then the explanation “woman’s guardian”.

3 Al As for sl we put “kafala” and the explanation “adoption according to the
Islamic Law” since this concept does not exist in all western countries. Because adoption is
prohibited according to the Islamic Law, kafala is permitted and it consists in placing a
child under the guardianship of a parent but the kafala child shall not receive the name of
the kafala parents nor have a right of their inheritance. Parents who “adopt” a child in the
kafala process become their legal guardians but they are not subject to the full range of
rights and responsibilities as are biological parents (Stilt and Gandhavadi, 2011, p14)

Jali : js the person who adopts a child in kafala process. We translated it as follows: kafala
parent. As for Jsisal) who is the child being adopted in kafala process, we put “kafala

child”.

4 Al : The term gl was also a hinder for us since the conception of a wife’s ability to
petition a judge for a divorce, which would be granted without the husband’s consent (Stilt
and Gandhavadi, 2011, p 09) is purely related to the Islamic law. This ability functions

through paying a given sum to the husband. This process of divorce is allowed under the



Islamic countries Family Code. However, it has no equivalent in the western countries. We
followed the same strategy for its translation, i.e. we loaned the word and gave it an
explanation: “wife’s ability to petition a judge for a divorce”.

5_ 83l : For the term 33J), we adopted the same strategy. We transliterated it “iddah” and
put the following explanation “wife’s legal waiting period”. This term consists in the wife
being obliged to expire a period of four months and ten days before marrying again or
being able to left the matrimonial home. This period is prescribed under the Islamic Law
and has no equivalent in the English Law.

3Xiaa : the term 33iaa (314l) has no equivalent as well. We put: a woman in her iddah “legal
waiting period”.

6_ @\l This term means an amount of money or something of value “jewelry” that the
husband shall give to his wife before the consummation of marriage. It is one of the pillars
of a legal marriage in Islam. The word “dowry” which means: “an amount of money or a
property which a woman'’s family gives to the man she marrying or a man’s family to the
woman he is marrying” (Oxford wordpower oxford university press) can be used as an
equivalent but, since its meaning differs in the fact that a dowry can be paid by a wife to

»3 plus the word

her husband which is forbidden in Islam, we used the word “mahr
“dowry”: mahr “dowry”

Jiall (@lma: This kind of mahr “dowry” consists in paying a sum of money in case a
marriage is consumed without the wali, the two witnesses or the mahr “dowry” or in case
the value of the mahr “dowry” is not determined in the marriage contract. It has no

equivalent in English. Thus, we transliterated it “sadaq el mithl” followed by this

explanation: “the dowry of parity”.

* The word « mahr » is the synonym for ()sall which is frequently used than « sidaq ».



7 4ay,& : 1t is the law derived from the Noble book of the Islamic religion “the Quran”
and the traditions of the Prophet Mohamed “PBUH”. It is the main source of law of all the
Islamic countries. Thus, it is a purely Arabic term that has no equivalence in English. We
transliterated it as follows: Sharia followed by this definition: “Islamic law” since it is a

law related to the Islamic religion.
1.2.2 Formal equivalence

Equivalence is the "replacement of textual material in one language (SL)by equivalent
material in another language(TL)" (Catford, 1965: 20). Formal equivalence is to translate
the SL term by its lexical equivalence in the TL. According to Nida, Formal equivalence
‘focuses attention on the message itself, in both form and content. In such a translation one
is concerned with such correspondences as poetry to poetry, sentence to sentence, and
concept to concept.” Nida calls this type of translation a ‘gloss translation’, which aims to
allow the reader to understand as much of the SL context as possible (Bassnett, 2005, p
34).

In other words, formal equivalence is to translate literally: the translator should attempt to
reproduce "as literally as meaningfully the form and content of the original. (Aissi, 1987, p
29). Literal translation occurs when there is a one—to—one structural and conceptual
correspondence. It is accepted when the meaning is rendered and the stylistic and syntactic
feature of the target language are respected In literal translation, the words and phrases of
the SL are translated taking no account of the context but respecting the syntactic structure
of TL. (Ibid, p 140).

Some of the terms used in the Algerian Family Code can be translated by formal

equivalence.



X/
°

X/
L X4

X/
L X4

s 9,8 435 : The word «_% means a menstrual period, menses. In the article 58 of the
Family Code, it is used in plural with 435 three. We adopted a literal translation to
get the following: three menses or menstrual periods. We relied on the translation of
the meaning of the Quran into English since this collocation is quoted directly from
it: Al-Bagara, verse N° 228: s 98 &3 (jeuiils (pms ji lilladll 5 - and divorced women
shall wait (as regards their marriage) for three menstrual periods.

L)AL clajaall B plaally cila ) (gla iy cilaaall 1 We translated the word <ila )
(notice that the word is used in the feminine plural form, so, there is no need to put
the word <Ll before it which can be easily understood that it is talking about
women not men) by women prohibited. we followed it by the translation of each
term to get the following:

gla i @l aall: women prohibited by suckling.

4) Al «ila sl : women prohibited by consanguinity.

3 salaally cla jaall: women prohibited by affinity.

4iuea L2ald: This expression is quoted from the noble Quran. It means an evident

indecent act like adultery. The wife has the right to leave the matrimonial home or
to petition for a divorce in case her husband is guilty of committing such act. We

translated it by: an open indecency.

poaa <u @ In the family Code of Algeria, this expression is used to refer to the
person who is not relative to the child by kinship. We adopted the literal

translation: unmarriageable Kin.

1.2.3 Paraphrase



Paraphrase is the restatement of a word or sentence by amplification or free rendering.
That is, a concept expressed in a word or a sentence is diluted in the TL and expressed by
more than one word or sentence. (Aissi, 1987: 159). It is defined by Newmark as follows:
"an extended synonym and inevitably an expansion and a diffusion of the original text. It is
only justified when an item of terminology (technical, institutional, cultural, ecological,
scientific) cannot be handled in any other way ». (Ibid: 160)

% oanall Ga gudldl; She is the woman whose has attained the time of menopause.
Since this expression is quoted from the holy Quran, we preferred to adopt its
translation in English: a woman who has passed the age of monthly courses.

% The word 4ai was also quoted directly from the Quran “verse N° 04 of the Surat of
An-Nisa’”. In the dictionary, we found that its equivalent is “present, gift,
donation” (Baalbaki, 2008). It was translated into English by “with a good heart” in
the English translation of the meanings of the Quran (Al-Hilali and Muhsen Khan,
1984, 106). Therefore, we adopted the following translation for this term: a gift

(given) with a good heart.
2.2.4 Functional equivalence

Functional equivalence or dynamic equivalence is to reproduce "in the receptor
language the closest natural equivalence of the source-language message”.
Dynamic equivalence and formal equivalence are terms for methods of translation coined
by Eugene Nida. The two terms have often been understood as fundamentally the same as
sense-for-sense translation (translating the meanings of phrases or whole sentences) and
word-for-word translation (translating the meanings of individual words in their more or
less exact syntactic sequence), respectively, and Nida himself often seemed to use them
this way. Nida first used the term dynamic equivalence then, he proffered the term

functional equivalence.


http://en.wikipedia.org/wiki/Translation
http://en.wikipedia.org/wiki/Eugene_Nida
http://en.wikipedia.org/wiki/Sense-for-sense_translation
http://en.wikipedia.org/wiki/Word-for-word_translation

In the field of legal translation, functional equivalence occurs when the translator

renders the legal term of the Sl by a legal term in the Tl which is functionally equivalent to
it.
We adopted this strategy when formal equivalence does not fit with some terms. For
instance, we can not translate 4sxal) Alad) il by the “civil status officer” using the formal
equivalence since this term does not exist in the target language legal system. However,
there is an equivalent for this term in the English legal system which is “the registrar”.
Thus, we searched for an equivalent for this kind of terms in English using the different
translation tools.

e We used a dictionary Arabic/English (Al Mawrid, trilingual dictionary Arabic-
English- French, Dr Rohi Baalbaki). This dictionary though is not specialized; it
gives equivalents of terms in different fields including the legal terms.

e We checked the terms in specialized dictionaries or glossaries, namely: “Oxford
dictionary of law”, “English Arabic legal Glossary” Samia Zumout, “Glossary of
legal terminology English Arabic” Ayman Khatib and Khalil Ansara, and “Family
law terms and definitions™ association of NI.

e We consulted parallel texts i.e. texts of law which are similar to the source
language text “the Algerian Family Code” written in the target language to
highlight similarities and the structures best to follow. The English Family Law for
Muslims proposed by Experts from Sudanese Organization for Research and
Development “SORD” and the unofficial English translation of the 2004 Moroccan
Family Code prepared by a team of English and Arabic speaking lawyers and a
professional Arabic-English Moroccan translators at the Global Rights head Office
in Washington and their field Office in Morocco were of great help to us.

e We also consulted a specialist in this field: a sworn translator who has more than 07

years experience in the field of translation through her professional experience. She



gets big familiarity with legal translation from and into English through many legal
documents she translated at the request of the customers such as court judgments,
contracts (of sale, purchase...), power of attorney, conventions and agreements
...etc.

The following are the terms and their functional equivalent:

R/

& (e Jsaaall/ waldl) (A9 Legal guardian : A legal guardian is a person who has

the legal authority to care for the personal and property interests of another person,
called a ward. Most countries and states have laws that provide that the parents of a
minor child are the legal guardians of that child.

% (asl: The word "(~ay" is derived from the word "4xays" « testament ». It means
that this guardian is appointed upon a testament by the father or the grandfather to
look after a child under the age of 18 when the child has no mother. So, it is

translated by a testamentary guardian: a person appointed by will to be the

guardian of a child under 18.

% adiall: The word "a3is" is derived from the word ."a&" |t means that the court is

empowered to appoint this guardian in case there is neither a legal guardian nor a

testamentary guardian. It is translated by: The guardian ad litem®.
% Gl ¢ It is also called skl Both terms are translated by “an appeal”: when
someone that loses at least part of a case asks a higher court called an “appellate

Court” to review the decision and say if it is right. This is called “to appeal” or “to

take an appeal.”

AD LITEM: Comes from Latin, meaning for the “purposes of the lawsuit.” For example, a guardian ad
litem is a person appointed by the court to protect the interests of a minor or legally incompetent person in a
lawsuit.


http://en.wikipedia.org/wiki/Legal_authority
http://en.wikipedia.org/wiki/Property
http://en.wikipedia.org/wiki/Interest
http://en.wikipedia.org/wiki/Ward_%28law%29
http://en.wikipedia.org/wiki/Parent
http://en.wikipedia.org/wiki/Minor_%28law%29

o0

X/
L X4

X/
°

@) hgiu : Lapse of right. It consists in the lost of a legal right because of the

nonfulfilment of a condition. Ex: the right to custody of the female custodian is

lapsed when she marries an unmarriageable kin to the child.

sall It is called Jad) <ils in most Arab countries. The equivalent in English is

« Notary Public » : A person authorized to certify a person’s signature, administer

oaths, certify that documents are authentic, and take depositions.

dgaall D) Jalia : The equivalent of this term is the “registrar”. He is an official

responsible for compiling and keeping a register, ex: marriage register, birth and

death registers...etc.

saall It is the act of interdicting or forbidding something or someone legally

because of incapacity. This kind of interdiction is referred to by “legal

interdiction”.

4ale jsaanl): its translation is: the person placed under legal interdiction (an

insane, demented or prodigal person).

dalad) 4,L3 : Director of Public Prosecutions is the office or official charged with

the prosecution of criminal offences in several criminal jurisdictions around the

world. The title is used mainly in jurisdictions that are or have been members of the

Commonwealth of Nations.

(b ) sLd/Jsaal Consummation of marriage: The “completion” of a

marriage by an act of sexual intercourse.

Js&dll: Violation of marital obligations : The negligence and nonfulfilemnt of

either spouses of their obligations under marriage.


http://en.wikipedia.org/wiki/Crime
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http://en.wikipedia.org/wiki/Commonwealth_of_nations
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4laadl : Child custody: The care of children g s<asal) : Child. (3)cwalsdl : Custodial

parent: The parent that has primary care, custody, and control of the child(ren).

il G o Age of majority: It is also called “ full age” but the first translation is

most common. We adopted “age of majority” in our translation. The age of

majority is the legal age when a person ceases to be considered a minor.

Jaadl Gea : Age of discernment refers to the age at which a child is able to care

for him or herself and to determine whether his ro her actions are right or wrong.

asa 1 Judgment : A decision made by a court in respect of the matter before it. It is

the judge’s final decision in a case.

»<&l : a minor is a child under the age of majority i.e. he is in his age of minority.

daa g3 < : The matrimonial home: the home in which a husband and a wife live

together.

@ g2 28 To petition for divorce : to petition is to apply for a legal remedy or
relief that is only available if statute or rules of procedure permit it for example: to
petition for divorce.

(La3V 4 ) Ja: Dissolution (of marriage) : It is the legal termination of a
marriage. It happens by divorce or death of one of the spouses.

gl &«&: Annulment (of marriage) : A declaration by the court that a marriage
was never legally valid. The main grounds for nullity of a marriage are: close
relationship (marriage with one of the prohibited women), lack of age, lack of
consent, nonconsummation, and lack of one of the marriage requirements (mahr

“dowry”, wali “woman’s guardian”...)
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(0=33) Om) ) : Reconciliation: The coming together of estranged spouses. It
happens through appointment of arbitrators from both parties to make peace
between them to avoid separation.

<l ; Filiation : is the legal term that refers to the recognized legal status of the
relationship between family members, or more specifically the legal relationship
between parent and child.

4aadl) - Maintenance: The provision of food, clothing, and other basic necessities of
life. The husband/legal guardian is obliged to maintain his/her family.

4s jidal) JIsa¥) : Community property: Everything that a husband and wife own
together.

auldy Jbb - Null and void :  Having no force, legal power to bind, or validity.

«usll : Book : The main division of the Code.

<l : Title: The part into which a book is divided.

Jwadll - Chapter: A part of a legal document or agreement that deals with a

particular point.

adl) : Section : The part into which a chapter is divided.

salall : Article: A separate clause or paragraph of a legal document or agreement,
typically one outlining a single rule or regulation.

Jaziudl 4y Ao Juadll/ il oS 0 Summary judgment: is a judgment entered by
a court for one party and against another party summarily, i.e., without a full trial. It
is g procedural device used during civil litigation to promptly and expeditiously
dispose of a case without a trial.

as8dal) ;- A missing person is a person who has disappeared and whose status as

alive or dead cannot be confirmed as their location and fate is not known.


http://www.macmillandictionary.com/us/search/american/direct/?q=part
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% il An absentee is A person who is not where he or she would normally be

found, such as a place of residence or work.

Legal translation involves many difficulties due to its technical language and
connection with the legal system of the source language as well as the target language.
Translating legal terms is one of these difficulties that we encountered when translating the
Algerian Family Code written in Arabic into English. We should identify the skopos, the
purpose of the translation in order to define the adequate strategy to be followed to solve
this difficulty. As our skopos is to give an English version of the first two books of this
code, we adopted the appropriate strategies that fit with this purpose namely: using loan

words with explanation, formal equivalence and functional equivalence.



CONCLUSION

When translating from one legal system into another the differences between those

systems have to be taken into consideration.
This paper entitled “Translation of the first and second book of the 2005 Family code of
Algeria into English Problems and solutions”, we presented a translation into English of
this part of the Code, highlighted the translational problems related to the religious and
legal terms and suggested strategies to solve them.

The great difference in matters of personal status between the Algerian legal system
based on Islamic law and French law and the British one based on the Common law is the
main reason that constitutes a translational problem. This is the reason why we find many
religious terms quoted from the Quran, the main source of the Islamic law, and legal terms
derived from the French legal system that have no equivalent in English. The legal
translation becomes here more difficult and needs appropriate strategies to be performed.

These strategies can not be drawn out without determining the skopos “purpose” of
the translation. It is worth reminding that the purpose of our translating a part of Family
Code of Algeria is attempting to give an English version to it focusing on the translation of
religious and legal terms. Therefore, we adopted some strategies that fit with this purpose.
As shown in this paper, we resort to loan words “borrowing” in order to translate the
religious terms that have no equivalent in English. We followed each loan word by a brief
explanation in English to avoid vagueness. We use formal equivalence “literal translation”
and also paraphrase especially with terms quoted directly from the Quran. Functional
equivalence was followed with most legal terms, purely or semi-technical.

This research work paves the way and motivates us to deal with more legal texts in

the future particularly Algerian texts which lack English translation.
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APPENDIX 1
ARABIC ENGLISH
LEGAL GLOSSARY
OF THE ALGERIAN FAMILY CODE
“1”" AND 2” BOOK”



The term in
Arabic

The equivalent in
English

The definition

—j-

P AIEY]

Effects of divorce

The consequences resulted from the dissolution of
marriage i.e custody, the legal waiting period,
filiation and maintenance.

Provisions

The clause in a legal instrument, a law, etc.,
providing for a particular matter.

Ascendants

Those from whom a person is descended, or from
whom he derives his birth, however remote they may
be. Everyone has two ascendants at the first degree,
his father and mother; four at the second degree, his
paternal grandfather and grandmother, and his
maternal grandfather and grandmaother.

ilana )yl

Married woman

A woman already married. There is a Latin term for
it which is A feme covert: a married woman, under
the coverture of her husbhand.

3Xixa 3] yal

Woman in her iddah
“legal waiting period”

A woman whose husband is death or is divorced who
is in the waiting period prescribed by the Sharia “four
months and ten days or three months” following the
death or the divorce.

Dissolution of marriage

The legal termination of a marriage; for example, by
a decree of divorce, nullity, or presumption of death.

——

2l Oy

Nullity of marriage

The invalidity of a marriage due to some defect
existing at the time the marriage was celebrated, (or,
sometimes, arising afterwards).

b

Title

The heading of an Act of Parliament, which may be a
long title or a short title.

daa g ) e/

Matrimonial home

The home in which a husband and wife have lived
together.

-

e

Adoption

The process by which a parent's legal rights and
duties in respect of an unmarried minor are
transferred to another person or persons. The child is
henceforth regarded as the legal child of the adoptive
parents. Upon adoption a child automatically takes
the name of his adoptive parents. This is prohibited
by the Sharia and most Arab countries forbid it.

2l dans

Registration of
marriage

The official recording of details relating to a
marriage after it has been solemnized. The details
usually registered include the names, ages,
occupations, and addresses of the parties, names and
occupations of their fathers and place of
solemnization of the marriage. Certified copies of the
details may be issued on request.

Court-appointed
guardianship

Is the appointment by a court of a person called
“guardian ad litem” to act as a testamentary guardian




to protect a minor’s or a legally incompetent person’s
best interests in case there is no legal guardian or
testamentary guardian.

<

Legal interdiction

The act of imposing legal restrictions on the capacity
to dispose of property in such a way as to render the
acts of a person placed under interdiction null and
void. The persons that are liable to interdiction are
those possessing nil or partial legal capacity due to
mental defectiveness: insanity, prodigality, imbecility
or dementia.

Custody

The bundle of rights and responsibilities that parents
have in relation to a child.

<

Engagement

Also called betrothal (Khitba): it is a promise to
marry.

Khula

Narrated Ibn Abbas: the wife of Thabit bin Qais
came to the prophet PBUH and said: “O Allah’s
Messenger! | do not blame Thabit for defects in his
characters or his religion, but I, being a Muslim,
dislike to behave in an un-islamic manner (if | remain
with him)”. On that Allah’s Messenger said to her:
“will you give back the garden which your husband
has given you as mahr?. She said “yes”. Then the
prophet PBUH said to Thabit: “ O Thabit, accept
your garden, and divorce her once”.(Sahih El
Boukhari, vol 7, Hadith N°.197.)

At the light of this hadith, we conclude that khula is
A kind of divorce in which a wife seek divorce from
her husband by giving him a certain compensation, or
returning back the mahr which he gave her.

N.B: The Arabic word Khula  "aa" means
“extraction, putting off one’s clothes”.

K|
Jsaall Consumm_ation of a The "completion" of a marriage by an act of sexual
marriage intercourse.

Dl 50 Petition for divorce A written application for divorce filed by either
spouse stating the facts that have led to the marital
breakdown and accompanied by a statement of
arrangement for children.

J
EL‘"’J Suckling Breastfeeding.

This word is mentioned in the Quran and translated
into English by “to suck™ "The mothers shall give
suck to their children for two whole years that is for
those (parents) who desire to complete the term of
suckling” (Quran 2:233).




J

Agadl) £ Syl

Invalid marriage

A marriage which is null and void because of the
existence of a marriage impediment or the conditions
of marriage are not fulfilled.

I+

) Al Ja

Civil Status register

A register recording all the documents related to the
Civil Status: births, deaths, marriage, divorce...

200

Age of Majority /
“full age”

The age of 18 years. It is the legal age when a person
ceases to be considered a minor.

Dl (s

Age of discernment

Discernment means ability to distinguish or judge. It
is the quality of being able to grasp and comprehend
what is obscure. For instance, being of such an age
that the law will impose ordinary legal responsibility
upon the person.

o

o

Aadluy | el

Sharia

“Islamic law”.

The law derived from the Qu'ran and Sunnah (the
traditions) of the prophet Mohammed. The sources of
Sharia also include Islamic scholarly consensus
developed after Mohammed’s death and analogical
reasoning by Muslim judges.

Ul

Mahr « dowry »

Obligatory bridal money given by the husband to his
wife at the time of marriage.

“And give to the women (whom you marry) their
mahr with a good heart”. Verse N° 04 of surah of
An-Nisa.

Reconciliation

The coming together of estranged spouses.

To make peace again between two spouses to avoid
separation.

”if you fear a breach between them (the man and his
wife), appoint two arbitrators, one of his family and
the other of her’s, if they both wish for peace, Allah
will cause their reconciliation “Verse N° 35 of surah
of An-Nisa.

oA

gl Al darlos Registrar An official responsible for keeping official lists
’ ’ especially of births, deaths and marriage.
b
Jeaall Jd Divorce before Annulment of the marriage by divorce before it is
o i consummating consummated (before an act of sexual intercourse
marriage. between the spouses).
£
ilile Family A group of people connected by a close relationship.

For legal purposes a family is usually limited to
relationships by blood or marriage.
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Iddah
Lagal waiting period

Allah’s prescribed waiting period for a woman after
divorce or death of her husband, after the expiry of
which she can remarry another person. This period is
of four months and ten days for a woman whose
husband is death or is a missing person, of three
months for a woman who has passed the age of
monthly courses and of three menstrual periods for
a non pregnant woman who has consummated
marriage.

gl ke

Marriage contract

The contract on which are recorded the official
details relating to a marriage after it has been
solemnized. The details usually registered include
the names, ages, occupations, and addresses of the
parties, names and occupations of their fathers, and
place of solemnization of the marriage.
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Absentee

A person who is not where he or she would normally
be found, such as a place of residence or work.

&

Fatiha “the expression
of offer of the bride’s
wali and acceptance of
the groom followed by
the reading of the Surah
Al-Fatiha”

A speech delivered at the time of concluding the
marriage contract. There should be an offer or
proposal from the the wali “woman’s guardian™ or
the person who is acting in his place, who should say
to the groom “I marry so-and-so to you” or similar
words. Then the expression of acceptance on the
part of the groom or whoever is acting in his place,
who should say, “I accept,” or similar words. Then,
the two parties and the witnesses read the Surah Al-
Fatiha”. During this, the amount of the mahr “dowry”
is agreed upon. After the Fatiha, the two spouses
become legal husband and wife under the sharia
“Islamic law”.

Open indecency

An act that brings dishonor on the other spouse and
make life between the two spouses unbearable i.e
commitment of an open illegal sexual intercourse.

Descendants

Those persons who are born of/ descended from
another; the persons who proceed from the body of
another, such as a child, grandchild, etc., to the
remotest degree. The term is the opposite of
“ascendant,”

Chapter

One of the parts into which a book is divided.
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Minor

A minor is a child under the age of majority.

Family code

The law relating to family disputes and obligations
and legal relationships of the family members such
as marriage, divorce, legal representaion...etc




Consanguinity

Blood relationship, relationship by blood, i.e. by
descent from a common ancestor. People descended
from two common ancestors are said to be of the
whole blood. If they share only one ancestor, they are
of the half blood..

Menstrual periods

The Menstrual periods or menstrual cycle is the
cycle of natural changes that occurs in the uterus and
ovary as an essential part of making sexual
reproduction possible.

“And divorced women shall wait (as regards their

marriage) for three menstrual periods”. Surah 2-Al
Bagarha 228.

Section

One of the parts into which something can be or has
been divided.
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Force majeure

Irresistible compulsion or coercion. The phrase is
used particularly in commercial contracts to describe
events possibly affecting the contract and that are
completely outside the parties' control. Such events
are normally listed in full to ensure their
enforceability; they may include acts of God, fires,
failure of suppliers or subcontractors to supply the
supplier under the agreement, and strikes and other
labour disputes that interfere with the supplier's
performance of an agreement. An express clause
would normally excuse both delay and a total failure
to perform the agreement.

4

Book

The main division of a Code.

Kafala

The “kafala” is the commitment to take care, free of
charge, of the education and protection of minors as a
parent would do for his or her own children.

The kafal process is the adoption according to the
Islamic law “Sharia”.

It is legally distinct from adoption and the child is not
treated like a birth child in many important regards.
Parents who “adopt” a child in the kafala process
become their legal guardians but they are not subject
to the full range of rights and responsibilities as are
biological parents Kafala children do not inherit from
their kafala parents according to Islamic inheritance
law, but remain the heirs of their biological parents.

?

Article

A clause in a document. The plural, articles, is often
used to mean the entire document.

A person placed under
legal interdiction/
interdicted person

The interdicted person is either an insane, prodigal or
demented person. He is placed under legal
interdiction because he is incapable of sound
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judgment and rational behavior.
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Auction

A method of sale in which parties are invited to
make competing offers (bids) to purchase an item.

sypliae

Affinity.
Relationship by
marriage

The relationship created by marriage between a
husband and his wife's blood relatives or between a
wife and her husband's blood relatives. Some
categories of people related by affinity are forbidden
to marry each other.

RPYEP

Missing person

A missing person is a person who has disappeared
and whose status as alive or dead cannot be
confirmed as their location and fate is not known.

Guardian ad litem.

A person appointed by the court to protect a minor's
interests in proceedings affecting his interests.
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Marriage impediments

Family relationships within which marriage is
prohibited. There are two categories: permanent
impediments (such as the mother for the man or the
uncle for the woman) and temporary impediments (a
woman in her legal waiting period).
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Prohibited women

Women a man can not marry because of
consanguinity, relationships by marriage and
suckling. They are all fixed in the verse n° 22 of
surah of An-Nisa: “forbidden to you (for marriage)
are: yours mothers, your daughters, your sisters, your
father’s sisters, your mother’s sisters, your brother’s
daughters, your sister’s daughters, your foster
mothers who gave you suck, your foster milk
suckling sisters, your wives’ mothers, your step-
daughters under your guardianship, born of your
wives to whom you have gone in —but there is no sin
on you if you have not gone in them (to marry their
daughters)- the wives of your sons who (spring) from
your own loins, and two sisters in wedlock at the
same time, except for what has already passed, verily
Allah is Oft-forgiving, Most merciful”.

Filiation

Filiation is the legal term that refers to the
recognized legal status of the relationship between
family members, or more specifically the legal
relationship between parent and child.

Violation of marital
obligations.

Failure to fulfill the obligations imposed by the
marriage obligations by either spouse.

Maintenance

The provision of food, clothing and other basic
necessities of life. The obligation after a divorce of
one spouse to support another or of a parent to
support a child of the family.

Legal representation

The act of a person taking the place of another person
because of his young age, insanity, dementia or
prodigality. It happens through legal guardianship,
testamentary or court-appointed guardianship.
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Director of Public
Prosecutions

Director of Public Prosecutions is the office or
official charged with the prosecution of criminal
offences in several criminal jurisdictions around the
world. The title is used mainly in jurisdictions that
are or have been members of the Commonwealth of
nations.
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Testamentary guardian

A guardian appointed by the last will of a father to be
the guardian of real and personal estate of his child
until the child reaches full age.

1.Guardianship

2.legal guardianship

1. It means the willingness to take responsibility to
manage or to take up the authority to administer
something such as managing the orphans by
attending to their needs and to become a wali for a
woman by performing a marriage contract for her.

2. The legal authority (and the corresponding duty) to
care for the personal and property interests of another
person, called a ward.
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1. Wali ”woman’s
guardian “

2. The legal guardian

1. The word ‘wali’ is taken from the Arabic word Al-
Wilayah (&34 ).

Someone who possesses or has been granted by
Sharia the authority to perform a marriage contract.

It is often translated by « gardian » in many hadiths,
i.e : “The marriage of a woman who marries without
the consent of her guardians is void.” (Hadith by Abu
Daud).

2. The person who has the parental responsibility on
the child.
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